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MISCELLANY. 



Attorney and Client — Action fob Fees — Evidence. — 1. In an action 
to recover fees, defendant introduced a formal receipt for money sent to the 
client, who lived in France. Shortly afterwards the attorney wrote to his 
client a letter in French, acknowledging the receipt of the money. The evi- 
dence as to the meaning of a word used in the letter was not uniform ; some 
witnesses testifying that it meant "pay," and others that it meant "settle." 
The court construed the word to mean "pay," and refused to permit the 
French teacher, who had corrected the letter and suggested to the attorney 
to use the word in question, to testify that it meant "payment on account." 
Held not error, by divided court. Commonwealth Title & Trust Co. v. Cole- 
man (Pa.) y 55 Atl. 320. 

At the trial it appeared that in 1893, F. Carroll Brewster was retained 
by Rosalie Parant Coleman to represent her in a very important and ex- 
tensive litigation in the estates of her husband and son. The principal in- 
volved was about $1,750,000. A number of leading members of the bar 
testified that a fee of $100,000 for all the services rendered was reasonable. 
During the progress of the litigation, and until April 26, 1898, Mr. Brewster 
received about $9,000 in fees. On May 16, 1898, he received from his client, 
who lived in France, an order for $20,000. For this he sent a formal re- 
ceipt, simply stating that he had received the amount of the order. On 
May 20, 1898, he sent to his client the following letter: 

No. 214 West Washington Square, Phila., 

i\lay 20, 1898. 
Ma Chere Madame : 

Je fous dois mille remerciements pour la facon genereuse dont vous avez 
daigne' regler mes honoraires. 

J'ai l'honneur de vous annoncer que vous avez gagne' une grande victoire 
(non seulement contre M. Bertram, en Avril maisaussi) contre Madame Ybanez 
samedi dernier. 

Je compte fermement sur une autre victoire en Juin et la definitive eu 
Fevrier 1899. 

Je vous felicite de tout mon coeeur. Jamais il n'y eut dame plus persecute 
que vous, mais en revanche jamais triumphe plus eclatant. 

Veuillez Madame agreer 1' assurance de mon respectueux devouement. 

F. Carroll Brewster. 

This letter was copied from a letter originally written by Mr. Brewster, 
but corrected by his French teacher, Prof. Lorenz. 

Certain-obliterated words, among others " votre genereux paiement," at the 
end of the first sentence of the letter, were in the letter as originally written. The 
interlineations were the changes made at the dictation of Prof. Lorenz. 

Indorsed by F. Carroll Brewster: "Coleman. My letter of thanks an- 
nouncing victory of Sat. May 14, '98. May 20, '98." 

The following question was asked of Theodore C. G. Lorenz: 

"Q. I notice the rough draft that you hold in your hand has a number 
of changes, words being stricken out and other words interlined in place 
thereof. Will you tell us, please, when those changes were made?" 
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Objected to as being ungermane to this case. 

"Mr. Simpson: "I propose to show that the letter as subsequently 
changed — " 

Mr. Duans requests that the offer be made at the side bar. 

Mr. Simpson: "I have no objection to doing that. I don't propose to 
state anything in the paper. 

Counsel now come to the side bar, and Mr. Simpson states that he pur- 
poses to follow the question asked the witness by proof by the witness upon 
the stand that when the letter was originally written it contained the ex- 
pression "voire genereux paiement;" that Judge Brewster submitted it to 
the professor, who was his French teacher, and asked him whether that was 
a proper expression to use; that he was told that the words quoted were not 
elegant French; that the words interlined constituted elegant French, and 
denoted a payment on account, and not a payment in full, and the change 
was thereupon made, being written by Judge Brewster under the dictation 
of the witness upon the stand, and the letter was sent with that change ap- 
pearing in it. 

Objected to. 

The court sustains the defendant's objection to the offer, because it is an 
offer to show, when the witness has translated the letter, "You have 
deigned to pay my fees," and now attempts to show by the same witness that 
he should have translated the letter, "You have deigned to pay my fees in 
part or on account." 

Exception to plaintiff. 

J. Coleman Drayton was asked this question as to a conversation he had 
with Mr. Brewster at the beginning of the litigation : 

"Q. Will you give the conversation!" 

Objected to as not evidence for any purpose. Objection overruled. Ex- 
ception noted for plaintiff. 

"A. The conversation was begun by myself. I said to Judge Brewster: 
'This is going to be an expensive litigation; and I should like to have some 
idea — not a definite idea, still an idea as near as you could possibly give 
me — as to what the cost of this litigat on to Mrs. Coleman would be, taking 
into consideration your services and the services of Messrs. Coudert Bros.' 
He said.: 'How much would you thinkf I sstid : 'Well, I suppose it will be 
some twenty-five or thirty thousand dollars,' and he said it would be more 
than that. I said: 'How much do you put it at? How much do you think 
it would cost?' 'Well,' he said, 'it might be as much as fifty thousand dol- 
lars' " 

The court charged as follows: 

"Under the law, the trial of a common law issue, such as this is, in a 
court, involves the discharge of certain duties on the part of the judge and 
certain other and distinct duties on the part of the jury. To the judge is 
committed the duty of ruling upon questions of law arising during the 
progress of the case. To the jury is given exclusively the duty of deciding 
upon questions of fact. I have ruled upon numerous questions of law during 
the presentation of the evidence; and since the evidence was all in I have 
ruled upon a question of law which largely diminishes the duties cast upon 
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you as triers of fact. I have ruled, as a matter of law, that the receipt or 
acknowledgment sent by Judge Brewster to his client in May, 1898, was in 
point of fact a receipt or acknowledgment of the payment of a sum of 
money satisfactory to him, for his services rendered for his client, up to 
April 11, 1898, and that his executor has therefore no right to recover from 
Mrs. Coleman anything for his services rendered back of that date. This 
leaves, then, for you, the simple question — I won't say the 'simple ques- 
tion' in the sense of its being trivial, but it leaves for you the sole question — 
what is the just and reasonable compensation to be awarded to Judge Brew- 
ster's estate for his services from that time down to the time of his death. 
I have no desire whatever to even hint to you what my views with regard 
to Judge Brewster's compensation are. It is for you to settle that question. 
You have, to guide you, the testimony, which has been most carefully taken 
throughout this case; and you have the arguments of counsel, that have 
been made in presenting the views of either side, as to what should be your 
verdict in this case. I feel convinced that if I attempted to go over in de- 
tail the basis of the compensation to be made by the jury, I would rather re- 
tard or hinder you than I would aid you. 1 shall therefore leave the ques- 
tion to you, saying to you that, under my ruling on the law, you are limited 
to awarding compensation to the executor of Judge Brewster's estate for his 
legal services on behalf of Mrs. Coleman, from April 11, 1898, down to the 
time of his death. Whatever sum you find to be just and reasonable com- 
pensation for those services you will award to the executor, in this suit 
the plaintiff, with interest from the time of suit brought, July 12, 1900. 

"The plaintiff has asked me to charge you, gentlemen, as matters of law, 
that: 

" ( 1 ) 'The verdict of the jury should be in favor of the plaintiffs for the 
value of the services rendered by Judge Brewster during the entire litiga- 
tion, less the payments made on account of such services, and with legal in- 
terest on the balance.' Answer: I decline that point; that is to say, I say 
to you that that is not, in my view of the case, the law on the subject. 

"(2) 'Even if the jury believe that at some time in the summer of 1894, 
1895, or 1896, Judge Brewster said to J. Coleman Drayton that the fees and 
costs of the litigation "might be as much as $50,000," such statement will 
not deprive his estate of the right to recover for the actual value of the 
services rendered by him to the defendant, less the payments made on account 
of such services, and with legal interest on the balance.' Answer: I have 
already said to you, gentlemen, that his estate has not the right to recover 
for the actual value of the services rendered by him to the defendant (less 
the payment made on account of the actual value of the services rendered 
by him) after April 11, 1898; he having been settled with, by his client, 
upon a basis satisfactory to him for services up to the end of the will case. I 
think it just, however, to say (though the point does not require me to say 
it to you) that you are not compelled to b'e guided by the statement of Mr. 
Drayton as to what Judge Brewster told him, in 1894, 1895, or 1896, might 
be the expenses of the litigation. It did not rise to the dignity of a bar- 
gain. It was the expression of an opinion, and it may have been some guide 
to the client; but, if the client desired to pin her lawyer down to a fixed 
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and definite sum, she should have contracted it. She not having done so, 
it becomes pertinent evidence simply as aiding you in determining what 
should be the quantum of the fee for Judge Brewster's services. 

"(3) 'The letter of May 20, 1898, will not operate to deprive plaintiffs 
of the right to recover the actual value of the services rendered by Judge 
Brewster to the defendant, less the payments made on account of such ser- 
vices, and with legal interest on the balance.' Answer: That, of course, 
raises the point in this case upon which I have ruled against the plaintiff. 
I therefore decline that point." 

Verdict and judgment for plaintiff for $12,104.17. Plaintiff appealed. 

Argued before Mitchell, Dean, Fell, Brown, Mestrezat, and Potter, JJ. 

Alex. Simpson, Jr., and Francis E. Brewster, for appellant. Francis 
Rawle and Russell Duane, for appellee. 

Per Curiam. The six judges who heard this case being equally divided 
in opinion, the judgment must be affirmed. 

Editorial Note.— Although, because of the division of the court, this 
case is not authority upon the legal questions in issue, its moral is clear — 
that correspondence with a party speaking another language should be con- 
conducted only in the tongue of the writer of the letter. In this case, ac- 
curate English was sacrificed upon the altar of "elegant French" — a costly 
experience to the estate of the eminent attorney. The case is also another 
and timely warning to lawyers to make their contracts and understandings 
with clients explicit — to the point, if need be, of inelegant verbosity, and 
to acknowledge payments on account of legal services only as such, and not 
.is "payments." 



Peter Bellinger, Legal Draughtsman. — The following is a portion of 
one of the series of biographies of "Famous Lawyers" which London Lam 
Notes is publishing from time to time. We deem it of especial interest as 
going to show that not all the honors of the bar are won by those who are 
gifted with skill and force in oral argument. 

" 'Those who now resettle their estates,' wrote Lord Campbell in 1847, 'when 
they consider the enormous expense and vexation from which they are 
rescued [by the abolition of fines and recoveries] , ought to say, 'Thanks be to 
God and Peter Bellinger Brodie.' The memory of these abominations of the 
mediaeval law of real property and conveyancing is rapidly passing away, 
and probably few of those who now resettle their estates have ever heard of 
a common recovery; but the name of the great reformer to whose zeal and 
skill we owe their abolition deserves to be held in remembrance by all 
English lawyers." 

After giving a history of the earlier years of his subject, the biographer 
proceeds : 

"When the commission to inquire into the state of the law of real prop- 
erty was appointed in 1828 Brodie was nominated as one of the five com- 
missioners and took a leading part in their labours. He prepared the part 
of their First Report issued in May, 1829, relating to Fines and Recoveries ; 
of their Second Report issued in June, 1830, relating to Probate of Wills; 
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and of their Third Report issued in May, 1832, relating to Copyhold and 
Ancient Demesne. 

"Soon after the presentation of the First Report it was determined to in- 
troduce into Parliament bills founded on its recommendations and Brodie 
prepared the most important of these, that 'for the abolition of fines and 
recoveries and for the substitution of more simple modes of assurance,' 
which with the others was introduced in the House of Commons by Lord 
Campbell, then Mr. John Campbell, who had presided over the commission, 
on the 14th of April, 1831, and after several revisions by Brodie himself, 
during which he suggested a number of useful amendments, became law as 
3 & 4 Will. IV. c. 74, on the 28th of August, 1833. It is given the name of 
the Fines and Recoveries Act, 1833, by the Short Titles Act, 1896. 

"The drafting of this great statute of 92 sections is Brodie's chief claim 
to distinction. It has been universally praised by those competent to ex- 
press an opinion. Lord Campbell pronounced it to be 'one of the most won- 
derful efforts of the human mind.' 

"Lord St. Leonards, in his work on Real Property Statutes, declared it 
to be 'a masterly performance, reflecting great credit on the learned con- 
veyancer by whom it was framed' and added in a footnote, 'the writer can- 
not refrain from observing that his admiration of Mr. Brodie's performance 
has been increased by the attentive consideration which he has now been 
compelled to bestow upon it.' Mr. Joshua Williams says that 'in the wis- 
dom of its design and the skill of its execution,' the Act 'is quite a model 
of legislative reform.' Mr. Charles Davidson refers to it as 'beyond all 
comparison the most perfect and admirable piece of legislation in respect 
of the' laws of property which has ever been placed upon our statute book.' 

"Compared with the best drawn modern statutes, such as the Bills of Ex- 
change Act, 1882, the Partnership Act, 1890, and the Sale of Goods Act, 
1893, the language of the Act seems stiff and crabbed, and its style is 
characteristic of the verbosity and iedundancy of the eighteenth century con- 
veyancer. Some of the sentences are of portentous length; for example, the 
62d section as printed in Chitty's Statutes contains 538 words without a 
full stop; and as a piece of literature one can hardly award it unqualified 
praise. But that, after all, is of but small moment, and the extreme fewness 
of reported decisions upon its construction affords striking testimony to its 
accuracy and lucidity and the success with which it has worked in practice. 

"Brodie never received the slightest reward for his labour in the public 
interest; on the other hand, the preparation of his part of the reports and 
of this Act for a time almost deprived him of his private practice; though 
he recovered it by degrees so as ultimately to have it fully restored. 

"The only professional distinction ever conferred on him was his appoint- 
ment by Lord St. Leonards, then Lord Chancellor, as one of the first six 
conveyancing counsel to the Court of Chancery on the abolition of the office 
of Master in Chancery in 1852, which, however, he did not long enjoy. 

"He died at 49, Lincoln's Inn Fields on the 8th of September, 1854. 

"His biographer in the Law Review says that Brodie's distinguishing 
character was the great power which he had of fixing his attention closely 
upon a subject and of keeping it so fixed for such a length of time as was 
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required to examine thoroughly all the points, and to consider each part in 
every possible point of view. There could not be a more valuable quality for 
those who consulted him. He might, probably did, take longer than some 
others to form his opinion, or, after he had formed it, to execute the design 
which was suggested. But the important result for his clients was that he 
hardly ever made a mistake; and when we consider the fatal effects of some 
unhesitating opinions delivered, of no small number of deeds rapidly pre- 
pared and bearing their often long deferred fruits in ruinous litigation, 
frequently in entire defeat of the intention of some parties and the remedi- 
less injury of others, we must feel convinced that the reputation enjoyed 
by Mr. Brodie as the most safe of advisers indicated a merit of incalculable 
importance. 

"He had an extraordinary memory, and his habit was never to make be- 
forehand any analysis or arrangement of his drafts, but to compose them as 
he dictated to his pupils, stating aloud as he proceeded whatever occurred 
in the different points which arose. It used thus to be often observed that 
one unacquainted with his method would at first have supposed that there 
was a want of ready comprehension. But as he proceeded the doubts were 
removed, the mist was dispelled, and the draft when finally settled, be the 
subject ever so complicated, was perceived to be a model remarkable alike 
for beautiful arrangement, simplicity of language, and extreme accuracy. 

"Objection was sometimes made that his drafts were prolix, but he cer- 
tainly never inserted anything that he did not, after the fullest considera- 
tion, regard as necessary; and he used every endeavor to abridge as far as 
he deemed consistent with safety and perspicuity. One example may be 
cited of the risk run by too much fear of prolixity. He framed a power to 
grant building leases on one of the great estates near London, and it was 
found in practice to work well; but it was of great length involving many 
details. Some years afterwards another eminent conveyancer, remarkable 
for conciseness of drawing, had occasion for a similar form, and Brodie's 
was handed him ; he took considerable pains in shortening it, but it was soon 
found to be in its curtailed form practically useless. He was wont to tell 
this story as a caution against hazarding too much for the sake of concise- 
ness. 

"A rule which he prescribed to himself and from which he never on any 
account would depart, was to introduce no more than one subject matter 
in a clause, the clauses thus becoming not only short but clear, and the 
whole deed simple. 

"The showy talents, continues the same writer, of those who fill the more 
brilliant ranks of the Bar, practising or presiding in our courts, are sure to 
arrest men's attention, and the causes of their success can never be un- 
known or remain in doubt. It is otherwise with those whose labours are con- 
cealed from public gaze ; but the capacity and the requirements by which they 
obtain the confidence of the community and the conscientious devotion to the 
duties of their station — that is, to the interests of their clients — form a 
subject well worthy of careful consideration by those who would secure 
success by treading in their steps." 



